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BEFORE THE ENVIRONMENTAL AppEAlS BOARD ,: i:. ij.lf|, *J ;!.! ,n. r r
LINITES STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON. D.C.

In the Matter of:

Robert J. Heser,
Centralia, Illinois

and

Aldrew Heser
Centralia, Illinois,

Docket No. CWA 05-2006-0002

Respondents.

Appeal No. CWA 07-(03)

NOTICE OF DECISION
NOT TO APPEAL

Although technically not required by 40 C.F.R. g 22.30 or the Environmartal Appeal

Board's (EAB's or the "Board's") Order dated January 16, 2008, Region 5 ofthe U.S.

Environmental Protection Agency ("Region 5" or Complainant") provides the following

Notice of its Decision Not to Appeal the Order of Dismissal issued on December 19,2OO1,

by the Presiding Officer In the Matter of Robert and Andran l1eser, Docket No. CWA 05-

2006-0002. In that Order, the Presiding Officer ruled that EPA's CWA Section 309(9) action

to address a Clean Water Act Section 404 violation was time-barred under the S-vear Statute

of Limitation ("SOL') provision at 28 U.S.C. Section 2462. ln so ruling, the Presiding

Officer found that the continuing violation and discovery rule exceptions to 28 U.S.C.

Section 2462 did not apply. Region 5 has analyzed the Presiding Offrcer's opinion and

weighed the many considerations that bear on a decision to appeal this ruling. ln so doing, it

deliberated extensively with the other Regions across the United States, as well as U.S. EPA



Headquarters, and has decided, despite disagreernent with several portions of the Presiding

Officer's ruling (e.g., continuing violations) and the Region's strong belief in the substantial

justification of its arguments regarding the aiplication ofthe SOL in this casel, to not pursue

appeal in this matter. Accordingly, U.S. EPA provides this notice to the Board and other

interested oarties.

RESPECTFITLLY SUBMITTED this 29ttr day of February,2008.

Associate Regional Counsel
Region 5

OfCounsel:

Gary Jonesi
EPA Office of Enforcement and
Compliance Assurance

L Subsequent to the Presiding Officer's Order of Dismissal issued in the Heser matter,
Respondents filed an application for attomey's fees under the Equal Access to Justice Act
(EAJA) as implemented at 40 C.F.R. Part 17. Complainant U.S. EPA moved to stay that
proceeding pursuant to 40 C.F.R. $ 17.14 xtd, the dates set forth in fooErote 2 ofthe Board's
Order Granting Motion for Extension of Time, dated January 16,2008. The Presiding Officer
has not yet ruled on this motion.



CERTIF'ICATE OF SERVICE

I hereby certiff that copies of the foregoing Notice of Decision Not to Appeal In the
Matter of Robert J. Heser and Andrew J.Ileser, Docket No. CWA-05-2006-0002, were sent
to the following persons in the marmer indicated:

Fed Ex: Environm ental Appeals Board
Colorado Building
1341 G Steet, NW
Suite 600
Washington, D.C. 2005

Hand-delivered: Sonja Brooks
Regional Hearings Clerk
EPA Region 5
77 West Jackson Blvd
Chicago, IL 60604

First Class Mail: Charles Northrup
Sorling, Northrup, Hannan, Cullen & Cochran, Ltd.
Suite 800, Ilinois Building
P.O. Box 5131

. Springfreld, n' 62705

First Class Mail: Honorable William B. Moran
Administrative Law Judge
U.S. Environmental Protection Agency
Office of Administrative Law Judges
Mail code: 1900L
Washington, D.C. 20460

Dated: February 29, 2008 ,&*-4'-,,-/r/-
Marion Tunstill-Gale
Administrative Pro gram Assistant


